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December 13, 2002

Mr. Michael Schmitz

Assistant Commissioner

U.S. Customs Service

Office of Regulations & Rulings

Attention: Regulations Branch

1300 Pennsylvania Avenue, N.W.

Washington, D.C.  20229

Re:
Comments on Notice of Proposed Rulemaking on Performance of Customs Business by Parent and Subsidiary Corporations

Dear Mr. Schmitz:

The Joint Industry Group (“JIG”) appreciates the opportunity to comment on the Notice of Proposed Rulemaking on the Performance of Customs Business by Parent and Subsidiary Corporations, published in the Federal Register on October 15, 2002 (67 Fed. Reg. 63576).  JIG is a coalition of more than one hundred and fifty members representing Fortune 500 companies, brokers, importers, exporters, trade associations, and law firms actively involved in international trade.  JIG membership represents over $350 billion in annual trade.

While JIG agrees with and supports the intent behind the proposed rule to reconcile a company’s exercise of reasonable care with the rules governing conduct of customs business, we submit that the proposed rule actually creates more uncertainty than it alleviates, and that it is too restrictive in its application only to parent and sister subsidiary corporations.  

Background

The current regulations governing “customs business” limit the performance of certain customs-related activities by one legal entity on behalf of another to those situations in which the former holds a valid customs broker’s license.  While many U.S. corporations have sought to improve the efficiency and accuracy of their affiliates’ customs operations by centralizing the customs function to reside in one corporate affiliate, recent rulings by the Customs Service have interpreted the current law and regulations to conclude that such corporate compliance activities are acceptable only where the affiliate is licensed to act on behalf of the other affiliates.  

We appreciate Customs’ recognition that its construction of the term “customs business” in the above-referenced rulings could inhibit some importers from exercising reasonable care as required by the Customs Modernization Act.  After passage of this Act, the Customs Service took active steps to encourage industry to develop customs compliance programs.  Many companies responded by hiring customs compliance managers, instituting training programs, preparing compliance manuals, classifying their own products, conducting self-initiated customs audits, and hiring outside consultants to advise them on customs requirements.  At the same time, for reasons unrelated to customs compliance, companies often created and continue to create subsidiaries and other related companies that sometimes engage in importing.  Rather than duplicate the customs expertise that resides in the organization, the affiliated companies frequently carry out their reasonable care responsibility by relying on the customs expertise in a related company.  

JIG, along with other industry associations, proposed to Customs that these rulings be modified or revoked pursuant to 19 U.S.C. § 1625, as we believe that the performance of certain customs-compliance activities by one corporate entity on behalf of a related entity could be legally undertaken under the existing laws and regulations.  Specifically, we submitted that the legislative history of the statute indicates that in its exercise of reasonable care, a company is entitled to rely on certain unlicensed persons, including “customs consultants.”  Thus, we concluded that an employee of one company could act as a customs consultant for related companies in providing customs services, so long as the activities on behalf of those related companies did not encompass the preparation and filing of actual entries.

Comment #1:  The proposed definition of “corporate compliance activity” is too broad.

JIG continues to believe that the interpretation of existing law and regulations as described above, along with the revocation or modification of the Customs rulings inconsistent with this interpretation, would be the simplest and cleanest approach to resolving this important issue.  We submit that Customs’ proposed amendments to the regulatory language merely introduce new uncertainty into this area.

Under the proposed rule, a new definition of “corporate compliance activity” would be added, covering activity performed by one affiliated party on behalf of another, so long as “such activity does not extend to the actual preparation or filing of the documents or their electronic equivalents.”  This language raises important questions with regard to what type of documents are covered.  It would appear that under the intent of the statute, the prohibition should apply only to documents related to the actual entry of goods, but the proposed language would cover much more.  For example, many of JIG’s members have questioned whether this definition would prevent one affiliate from assisting another with the preparation of responses to CF28s or CF29s, post-entry amendments, documents relating to compliance audits or assessments, or certificates of origin.  These are all important customs-related activities that in the exercise of reasonable care, one corporate entity ought to be able to provide to its affiliates without a license.

Comment #2:  The proposed rule is too restrictive in its limitation to parent and subsidiary corporations, and does not reflect the commercial realities of sophisticated corporate structures.

As drafted, the proposed rule limits the exception for “corporate compliance activity” to activity performed by “a parent company or subsidiary company or sister subsidiary company.”  JIG submits that this limitation is too strict and does not reflect the complex corporate structures employed by many importing companies today.  One actual example illustrates the point: a U.S. parent corporation has dozens of U.S. subsidiaries, many of which in turn have multiple subsidiaries of their own.  The customs compliance function for many of these entities resides almost exclusively in one of these second-tier subsidiaries.  Thus, the company relies on that second-tier subsidiary to provide customs-related services to its sister second-tier subsidiary, its “aunts” (the first-tier subsidiaries), and its “grandparent” (the parent corporation).  Under the proposed rule, this would be impermissible, but we submit that such complex structures are actually quite common in the importing community and should be covered in the language of the regulation.

In conclusion, JIG submits that if Customs adopts the approach of regulatory revisions rather than revocation or modification of the outstanding rulings in this area, the language should be more narrowly tailored so as to (1) clarify that “corporate compliance activity” excludes only the preparation and filing of entry documents, and (2) cover a broader range of corporate structures beyond merely parent and sister subsidiary companies.

We appreciate your consideration of JIG’s comments.  Please do not hesitate to contact me if you have any questions.

Sincerely,
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Ron Schoof

Chairman

“Linking Business With Global Customs and Trade”


