BRIEF AMICUS CURIAE

Pursuant to Supreme Court Rule 37.3(a) on written consent
of al parties, the Joint Industry Group, the Alliance of Automobile
Manufecturers and the International Mass Retail Association
respectfully submit this brief amicus curiae in support of
respondent The Mead Corporation’s (Mead) opposition to the
Government’s position in this case.*

INTERESTSOF AMICUS CURIAE

The Joint Industry Group is a codition of over 160
companies, trade associations and businesses actively involved in
international trade, which represents the interests of its members
before the Customs Service, the Department of Commerce, the
United States Trade Representative, other government agenciesand
the Congress. The members of the Alliance of Automobile
Manufacturers (“Alliance’) includethirteen globa manufacturersof
cars and light trucks. The Alliance represents the interests of its
members in public policy matters, with particular emphasis on
vehicle safety, the environment, and customs procedures, among
other issues. The Internationd Mass Retall Association is the
world's leading aliance of retailers and their product and service
suppliers, representing over 200 retail companies and 550 supplier
companies before both the Federal and State governments.

! This brief was not authored in whole or in part by counsel for a

party to this case. No person or entity, other than the amicus curiae, its
members, or its counsel, made a monetary contribution to the preparation
or submission of the brief. Theindividual members of each association
included within the amicus curiae are listed in the Appendix.
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The members of these associations either are importers or assst
importers. They request thousands of rulings from the Customs
Searvice annudly and, when necessary, litigate adverserulingsin the
Court of International Trade and the Court of Appedls for the
Federd Circuit. The decision of the Court in this case will directly
affect their decisions on whether to seek pre-importation guidance
from the Cugoms Service on the classfication of imported
merchandise and other laws enforced by Customs through the
adminigrative rulings process or, dternatively, to by- passtherulings
process entirdy and rely ultimately on the courtsfor guidance on the
congruction of the tariff laws.

STATEMENT

For more than a century,? importers have sought guidance
from the United States Customs Service on how imported products
should be classified and gppraised under the varioustariff laws that
have been enacted by Congress. The Customs Service has
provided that guidance through ruling letters. These are dmogt
aways issued in response to an importer’s written request® and,
according to the procedura regulations issued by Customs, are
limited to the facts presented in the request and binding only on
Customs with respect to the importer who requested the ruling.*

2 The Customs Service has been issuing such decisions at |east

since 1868. U.S. Treasury Dep’t, Synopsis of Sundry Decisions Rendered
by the Treasury Department under the Tariff and Other Acts, U.S. Gov't
Printing Office (1869).

8 On occasion Customsissues rulings in response to internal
inquiries from itsfield personnel without any notice to partiesin the
importing community that may be affected by the decisions therein.

4 19CFR. §177.9(3).
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Theimporter isaso bound to follow the ruling, unlessand until the
ruling is overturned by the courts, or revoked or modified by
Customs in accordance with the procedures set forthin 19 U.S.C.
§1625(c). Rulingsareissued by cusomsofficiasat ports of entry
(principaly, New Y ork) and the Office of Regulations and Rulings
a Customs headquarters in Washington, D.C.°

At present, importers make extensive use of theruling | etter
procedurefor obtaining Customs' current position on vVarious i SSUes,
induding the dasdficaion and apprasement of the millions of
different productsthat enter the country. Customsa soissuesruling
letters on, among other things, country of origin and country of
origin marking; drawback; trademarks and copyrights; the entry of
merchandise; foreign trade zones; the entry and clearance of
vesds, vehiclesand aircraft entering and leaving the United States;
customs bonds, customs brokers; vessdl repairs, overtime charges,
and the merchandise processing and harbor maintenance fees.
Rulings on these topics vary little from rulings on dassification and
appraisement,” except for the subject matter. While dassification
rulingstend to bevery brief,® Smply stating thefacts and Customs

° 19CFR.§177.8)(2).
6 19CFR. §177.23).
! 19 U.S.C. § 1502(a), the legidlative authority relied on by the

Government, only mentions classification, appraisement, and the
assessment of duties.

8 In 1999, Customs' field officers at the ports issued approximately

10,000 brief classification rulings, and the Office of Regulations and
Rulings issued almost 600 classification rulings containing afuller
discussion and analysis of the facts and applicable law. Thisinformation
was obtained through aquery of Fuglei’s“Customs Info” CD-ROM
database, which is commercially available and widely used in the trade
community. The query covered classification rulingsissued in calendar
year 1999,
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opinion as to the correct classfication, some rulings from
Customs headquarters do provide afuller andysis of the facts and
applicable law.®

The subgtance of a ruling letter involving classfication,
whether it be brief or expansive in explaining how the concdlusion
was reached, can, with one exception,*® only be chalenged by the
importer through filing an adminigrative protest contesting the
liquidation of an entry covering an actua importation of the product.
Such aprotest may befiled, however, even though theimporter did
not obtain a ruling. If the protest is denied by Customs, the
importer may obtain judicid review of Customs classfication
decison by filing asummonsin the Court of Internationa Trade.

This case presents the narrow question of whether the
courts must defer under Chevron U.SA., Inc. v. Natural

9 Nearly all rulings result from an importer-initiated request and are

made available electronically through the Internet on Customs’ website,
or through private publishers to whom Customs provides the rulings
electronically. Other than revocations or modifications of existing rulings
that must by law be published in the Customs Bulletin and Decisions (the
Customs Service's“ official” publication), these rulings are not required to
be published. Infact, only seven rulings or other documents announcing
Customs’ position on a classification matter have appeared in that
publication since 1996. Of these seven, five were published in 1996 (T.D.
96-5, T.D. 96-7, T.D. 96-24, T.D. 96-80, and General Notice: Tariff
Classification of Hydraulic Mine Roof Shield Supports). Only two have
been published since 1997 (C.S.D. 97-1 and General Notice: Guidance
Concerning the Tariff Classification of Pharmaceutical Products Imported
for Clinical Research).

10 Rulings can be challenged directly in the Court of International
Trade without filing a protest upon a showing of irreparable harm. See 28
U.S.C. §1581(h).
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Resources Defense Council, Inc., 467 U.S. 837 (1984), to the
tariff classfication rulings issued by the Customs Service. The
decison of this Court is likey to have broad ramifications for
importers. UnlessthisCourt continuesto adhereto the® bright lineg”
rule announced in Chevron and resffirmed in United States v.
Haggar Appare Co., 526 U.S. 380 (1999), and most recently in
Christensen v. Harris County, 120 S. Ct. 1655 (2000), which
limited deference to interpretive regulations promulgated under the
Administrative Procedure Act,** the decision will inject grester
uncertainty and lessuniformity into thelaw than exist today, contrary
to the Government’ s assertion, and will result in increased litigation
and, thus, increased costs to business.

SUMMARY OF ARGUMENT

Extending Chevron deferenceto tariff classfication rulings
isboth legdly and commercialy inagppropriate. Applicablejudicid
precedent draws aclear, workable distinction between regulations,
which have the brce of law, and rulings, which do not. This
Court’ s decisions emphasize that Chevr on deferenceiswarranted
only when agencies act pursuant to a Congressiond delegation of
authority. In the most recent decison of this Court discussng
Chevron deference, Christensen v. Harris County, this Court
refused to extend Chevron to an agency’s ruling letter. Here,
where again the Government argues that this Court should give
controlling weight to an agency’ s ruling letter, it cites 19 U.S.C. 8
1502(a) as a specific Congressiona delegation of authority. We

" 5U.SC. §551 et seq.
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submit, however, that aplain reading of the satute and itslegidative
history establishes that such rulings are smply another form of
generd informeation on dassification and appraisement that Congress
has long directed should be disseminated to Customs officids at
ports of entry to ensure that imported merchandise arriving a any
port in the country is trested farly and uniformly. The
Government’ sattempt to dignify customs*“binding rulings’ asaform
of delegated lawmaking therefore falls.

Practicd and commercid consderationsaso militate againgt
extending Chevron deferenceto classficationrulings. Firg, thereis
no smple way to didinguish dassfication rulings from Customs
interpretive pronouncements in other contexts. There are many
types of rulings and interpretive statements, of varying degrees of
applicability and persuasveness. Customsruling lettersthemsalves
are “binding” in only a limited sense, as they bind only the
requesting party and the Customs Service and are limited to the
facts presented in the request, be it from an importer or a customs
officer. Other typesof rulingsand agency pronouncements may be
of broader applicability and carry more precedentia weight. Tariff
classfication rulings are frequently revoked or modified, and
therefore, at thetimearuling isissued Cusomsexplicitly warnsthird
parties not to rely upon them. Given the wide variety of agency
interpretive satements (rulings and otherwise), granting Chevron
deferenceto this category of rulingswould create great uncertainty
astotheleve of deference dueto Customs numerous other kinds
of pronouncements.
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The commercid condderations weighing againg the
Government’ s pogition in this case aso include the likely effect on
the behavior of private parties. Granting Chevron deference to
classfication rulings would undermine the current legal framework
that seeks to promote uniformity and predictability in commercid
transactions by encouraging importers to seek guidance from
Customs. If courts were to give dassfication rulings Chevron
deference, importers would be discouraged from seeking such
advance guidance because of the risk of having to bear a higher
burden in asubsequent judicid chdlenge. Importerswould instead
have the incentive to litigate classification disputes directly in court,
without having obtained an advance ruling. Thus, it ishighly likely
that granting Chevron deference to such rulings would result in
greater uncertainty and more litigetion for the trade community.

ARGUMENT

1. The Applicable Judicid Precedent Rightly Distinguishes
Regulations from Rulings.

Thedecison of the United States Court of Appeasfor the
Federad Circuit in this case correctly followed this Court’ sdecision
inUnited Statesv. Haggar Apparel Co., 526 U.S. 380(1999),in
determining the type of agency action tha warrants controlling-
weight deference under Chevron U.SA., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984). The
Federd Circuit concluded that Chevron deference should not be
extended to ordinary classfication rulings. Mead Corp. v. United
States, 185 F.3d. 1304, 1307 (Fed. Cir. 1999). This Court in
Christensen v. Harris County, 120 S. Ct. 1655 (2000),
reaffirmed this principle and clarified that Chevron deference is
warranted only where agency action hastheforce of law, aswhenit
promulgates regulations under the Adminigirative Procedure Act.
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Informa adminigrative ruling letters of the type a issuein this case
do not have the force of law, and therefore are not entitled to
Chevron deference. Such rulingshave alimited purposeto provide
only the importer who asked for the ruling with certainty as to the
rate of duty on goods it intends to import and to ensure that the
same classficaion and rate of duty will be applied by customs
officers* at the various ports of entry.” 19 U.S.C. § 1502(a).

A. Rulings, Unlike Regulations, Do Not Have
the Force of L aw.

In the initid dasdfication ruling in this case, Customs
informed Mead that, for tariff classification purposes, its product is
an “other (nonenumerated) articlg] | smilar to registers, account
books, notebooks, receipt books and diaries”’* Customs
subsequently reversed theinitia ruling and classfied the product as
abound diary.™® Thisruling did not contain generd guiddines, and it
was not subject to notice-and-comment or any other form of
reasoned or deliberaive rulemaking. In fact, the customs
regulations caution importers about the limited gpplication of such
interpretive rulings, sating that “[n]o other person should rely on the
ruling letter or assumetheat the principles of that ruling will be applied
in connection with any transaction other than the one described in
the letter.” 19 C.F.R. § 177.9(c). Thus, the customs regulations
provide that the classfication ruling here can only be applied to
Mead and cannot be relied upon by other parties™

12 N.Y. Ruling 864206 (June 19, 1991).

3 Headquarters Ruling 953126 (Jan. 11, 1993).

14 The government cites to the provision of the regulations that
makes such rulings binding on all Customs officials (19 C.F.R. §177.9(a))
to somehow suggest that the rulings have greater force. Thisargument is
misplaced. The binding nature of such rulingsisintended to promote the
goal of uniformity among the ports. Thisis not the same, however, as
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B. Chevron Deference is Warranted Only When
Agencies Act Pursuant to a Congressional Delegation of

Authority.

The object of deferenceto agency action under Chevronis
to give effect to the intent of Congress where it has delegated its
lavmaking authority. See John F. Manning, Constitutional
Sructure and Judicial Deference to Agency Inter pretations of
Agency Rules, 96 Colum. L. Rev. 612 (1996). In thisway, the
courtsdo not usurp power granted to the executive branch. Asthis
Court noted in Chevron, the courts should not engage in policy
determinationsthat are vested in other branches. 467 U.S. at 866,
dting TVAv. Hill, 437 U.S. 153, 195 (1978).

Thedecisonsof this Court have established an effectiveand
comprehensveframework for the courtsto usein determining when
to accord Chevron-gyle deference to agiven agency action. This
framework rests on the separation of powers and the very limited
roleof thejudiciary. ThisCourt hasdrawn aclear path for agencies
and the courts: where deferenceis sought or to be given, the agency
must be engaged in addiberative process of lavmaking. If not, as
here, the policy concerns raised by this Court in Chevron are
absent and deference of that type is unwarranted.™

adopting arule of general applicability that has the force of law as to
parties other than Customs and the applicant.

15 Asindicated in Respondent’ s Supplemental Brief, the
government hasfailed to raise the question of whether alesser deference
standard is available; the consideration of such astandard has therefore
been waived.
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C. This Court in Chrisgensen Recognized that
Rulings of this Type are Not Entitled to
Chevron Defer ence.

This Court properly accorded Chevron deferenceto duly
promulgated regulationsin United Satesv. Haggar Apparel Co.
However, in Haggar, aprimary congderation wasthat the agency
engaged in notice and comment rulemaking in promulgating the
regulation at issue. 526 U.S. at 390. To deny deference to an
agency action of this nature “implies a sgnificant departure from
conventional contemporary adminigrative practice” Id. In
Christensen, by contragt, this Court confronted “an interpretation
contained in an opinion |etter, not one arrived at after, for example,
aforma adjudication or notice-and-comment rulemaking.” 120 S.
Ct. a 1662. In holding that the opinion letter was not entitled to
Chevron deference, the Court stated:

| nterpretations such asthosein opinion | etters—like
interpretations contained in policy Statements,
agency manuas, and enforcement guiddines, al of
which lack the force of law — do not warrant
Chevron-style deference.

Id. Thus, the Court underscored the clear distinction between the
promulgation of a regulation which is subject to a ddiberative
process, aswas at issue in Haggar, and theissuance of aninforma
ruling letter which involves only alimited review.
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. The Government’s Expansive Reading of 19 U.S.C.
8§ 1502(a) | s Not Supported by a Plain Reading of
the Statute or ItsL egidative History.

The Government cites 19 U.S.C. § 1502 throughout its
brief, but in disregard for how the Congress actudly worded the
datute. The Government Satesin its brief, beginning on page 5:

That statute authorizesthe Secretary of the
Treasury to adopt “rules and regulations’
providing for theissuance of such “binding
rulings prior to the entry of the
merchandise’ as may “be necessary to
secure a jud, impatid, and uniform
gppraisement of imported merchandiseand
the classfication and assessment of duties
thereon * * * ”

Thelaw itsdlf, however, reads differently:
@ Power s of Secretary of the Treasury

The Secretary of the Treasury ghal
edtablish and promulgate such rulesand regulations
not inconsgent with the law (including
regulations establishing procedures for the
Issuance of binding rulings prior to the entry of the
merchandise concerned), and may dissaminatesuch
information as may be necessary to secure a jus,
impartia, and uniform gppraisement of imported
merchandise and the classification and assessment
of duties thereon &t the various ports of entry.

19 U.S.C. § 1502 (emphasis added).
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Congress authorized the Customs Service to “ promulgate
such rules and regulations’ . . . “(including regulations establishing
procedures for the issuance of binding rulings prior to theentry of
merchandise))” Theparenthetical languagein 19 U.S.C. § 1502(a)
was added in 1993 by Section 640 of the North American Free
Trade Agreement Implementation Act, Public Law 103-182
(1993). The House of Representatives Report explains that the
amendmentsto 19 U.S.C. § 1502, among other things, “authorize
the Secretary to prescribe regulations for the issuance of binding
rulings prior to the entry of merchandise” H.R. Rep. No. 361,
103d Cong., 1% Sess. 138 (1993). Thisamendment smply ratified
what the Secretary had been doing for decades — promulgating
procedura regulaionsfor theissuance of rulings and issuing rulings
on not only classification and gppraisement, but aso on every other
aspect of the law the Customs Service administers.

The legiddive higory edtablishes that the purpose for

adding the parenthetica language was to provide importers with a
procedure by which they could obtain guidance from the Customs
Service prior to entry in exerciang their new responshilities to
classify and gppraise merchandiseimposed by Section 637(a) of the
North American Free Trade Agreement Implementation Act. Long
before 1993, Congress had directed that the Secretary of the
Treasury providerulesand regulations and disseminate classification
and gppraisement information. The statute was and il isdirected
to Cugtoms officids themsdlves, not the public and not the courts,
and was intended to ensure that Customs officids throughout the
country dassfy and appraise merchandise fairly, impartidly, and
uniformly. The Government's expangve reading of 19 U.S.C. 8§
1502(a) is dictated by its need, after this Court’s decison in
Christensen, to find a specific Congressiona delegetion to issue
rulings. However, aplain reading of the Satute and its legidative
history establishes that Congress intent was much more limited.
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[1l. There are Practical, Commercial Reasons for Not
Giving Deference to Customs Service Classification

Rulings.

A. It isDifficult to Distinquish Between Differ ent
Types of Rulings.

The standard established by Chevron is clear that only
interpretive regulations, which are promulgated through the formal
notice and comment procedures, are entitled to judicia deference.
Extending this deference to classification and appraisement rulings
would require the courtsto draw digtinctions between variousforms
of such rulings, between classification and apprai sement | etter ruings
and letter rulings on other laws administered by Customs, and
between letter rulings and other types of Customs policy
pronouncements.  There is no smple way to diginguish, for
purposes of determining the gpplicableleve of deference, between
tariff classfication rulings and Customs' pronouncements of policy
and interpretation in other contexts. Should the Court depart from
itscurrent “ bright-line” position, it would create great uncertainty as
to the deference to be accorded to these other agency statements.
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1. Tariff classification rulings r epresent only
one of the many ways Customs issues
inter pretive statements of agency position.

A review of the various forms of Customs written
pronouncements may demondrate to the Court the
ingppropriateness of extending any form of deference to
dassficationrulings. Such rulingsmay taketheform of abrief |etter
describing the merchandise and providing a reference to the
goplicable tariff provisons, or they may contan a detaled
description of the merchandise and afuller analyss of the rlevant
tariff provisons, the history of those provisons, and pertinent court
decisons. In addition to rulings, other forms of agency written
decisons include: internd advice memorandaissued by Customs
headquartersin response to requests from officia s at local ports of
entry (issued after goods have entered the country);™® protest review
decisons, which are issued by headquarters in response to a
request from an importer who seeks independent review of a port
officia’s decision (issued after goods have entered the country); ™’
Treasury Decisons, generdly published inthe CusomsBulletinand
on occason in the Federd Regigter, which are issued by
headquarters to address particular policy issues, including its
interpretation of tariff terms;, General Notices, yet another form of
policy statement issued by headquarters, generdly published inthe
Federd Regiger; “Informed Compliance’ publications on the
cassfication of many products, which are made available to the
public on Customs website;*® and Directives and other documents

1 19CFR.§177.11.

v 19CFR. §174.23 et seq.

18 According to a statement contained at the beginning of every
Informed Compliance publication, these publications reflect “the Customs
Service' s position on or interpretation of the applicable laws or
regulations as of the date of publication.” Informed Compliance
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published on Customs website and €l ectronic bulletin board, which
contain officia statements of agency position.

2. Customsrulings are“binding” in only a
limited sense.

Asthe Government asserts, the law authorizes Customs to
promulgate “regul ations establishing proceduresfor the issuance of
binding rulings”*® The term “binding rulings” though much relied
upon by the Government, is not defined ether in the Statute or in
Customs regulations. While the regulations addressthe “ binding”
neture of ruling letters, they aso indicate a distinction between
“rulings’ and “ruling letters.” Customs definestheterm “ruling” as
“a written statement issued by the Headquarters Office or the
appropriate office of Customs ... that nterprets and applies the
provisons of the Customs and related laws to a specific set of
facts”?® Rulings may be st forth in “ruling letters’ issued in
response to written requests,” or they may be “other rulings”
which are* gatements of the officia postion of the Customs Service
which are likely to be of widespread interest and application” and
“are published in the Customs Bulletin, asdescribed in § 177.10.” %

Section 177.10, in tun, refers to the publication of “any
precedentia decision,” which term includes, for purposes of that
paragraph, “any ruling letter, internd advice memorandum, or

publications are usually entitled, “What Every Member of the Trade
Community Should Know About: [Issue or Commodity Name].” Customs
has issued Informed Compliance publications addressing the
classification of over thirty types of commodities, such as caviar,
children’s apparel, and festive articles.

19 19 U.SC. §1502(a).

19CFR. 8 177.1(d)().

Id.

19CF.R. §177.8(b).

20
21
22
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protest review decision.”® However, whereas § 177.8(b) rulings
ae to be published in the Cusoms Bulletin, “precedentia
decisons’ need not be aslong asthey are made availablefor public

Ingpection.

While the regulations do not discuss binding rulings,
Customs makes very clear in its regulations that a ruling letter (as
opposed to aruling) is“binding” only on the Customs Service and
on the party who requested it,* and that other partiesarenot to rely
onit:

A ruling letter is subject to modification or
revocation without notice to any person, except the
person to whom the letter was addressed.
Accordingly, no other person should rely on the

2 19 CF.R. §177.10(a).

24 19C.F.R.§177.9(a). “A ruling letter issued by the Customs
Service under the provisions of this part represents the official position of
the Customs Service with respect to the particular transaction or issue
described therein and is binding on all Customs Service personnel in
accordance with the provisions of this section until modified or revoked.”
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ruling letter or assume that the principles of that
ruling will be gpplied in connection with any
transaction other than the one described in the
|etter.

19 C.F.R. § 177.9(c).

Thus, under its authority to promulgate regulations for the
issuanceof “binding rulings,” Customshas created aconfusing array
of agency pronouncements. Ruling letters are binding only on the
requesting party and on Customs; some ruling letters (as well as
“other rulings’) may be* precedentid” and * of widespread interest
and gpplication” and are to be published in the Customs Bulletin or
othewise made avalable to the public; but under no
circumstances should third parties rely upon them or assume
that the rulings principles will be applied to any other
transaction. Nonethdless, the Government asksthe Court in this
context to extend Chevron deferenceto tariff classfication rulings,
when Customs will not permit any third party to rely on those

rulings.

As acknowledged in Chevron, “[tlhe power of an
adminigtrative agency to administer a congressionaly created . . .
program necessarily requires the formulation d policy and the
meking of rules to fill any gep l&ft, impliatly or explicitly, by
Congress” Chevron, 467 U.S. a 843. Where the Customs
Sarvice counsdsinitsregulationsagaing relying on any ruling or the
principles contained in those rulings, evenin so-caled” precedentia
decisons” it can not be said to be“making . . . rulestofill any gap

left, implicitly or explicitly, by Congress”
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3. Theinconsistent and changeable natur e of
Customs rulings makes them an
inappr opriate subject for Chevron defer ence.

As noted above, customs rulings may be issued ether by
atorneys a Customs headquarters or by import specidists a
individua ports of entry. As the Federd Circuit noted in Mead,
theserulingsare” an evenlessformaized body of interpretation than
IRS revenue rulings” 185 F.3d at 1308. Unlike IRS revenue
rulings, they do not issue from a single entity within the agency, and
few of them are actudly published. Seeid. Cusomsrulingssuffer
from alack of congstency intermsof both the nature and degree of
legd andyss. For example, one importer may obtain a one-
paragraph ruling from an import specidist stating how a particular
product should be classfied but giving no explandtion for the
conclusion, whereas another importer may obtain a lengthy, well-
reasoned ruling from Customs headquarters which supports its
concluson with a clear expostion of the facts and contralling legd
authority. A decidon that dl tariff classfication rulings deserve
deference would also encompass the former type.

Furthermore, Customs appears not even to have a full
gopreciation of rulings it has issued in the past. This results in,
among other problems,® theissuance of rulingsthat reach different
conclusions on the correct classfication of what appear to be
identical products®® Customs appears not always to research its

% Even where Customs revokes or modifies aruling, it does not

attempt to identify existing rulings which may be affected. Instead, it
inserts the following standard language into all notices of revocation or
modification: “This[revocation or modification] will cover any rulings on
thisissue which may exist but have not been specifically identified.”

% For example, in an August 4, 1999, “General Notice,” the
Customs Service admitted that it “ has issued inconsistent rulings
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own paosition on a particular product before issuing another ruling
pertaining to that product. If deference is to be given to dl
dassfication rulings, courts will have difficulty reconciling such
conflicting rulings. 1t is concelvable that a court could be asked to
review aruling -- and givejudicid deferenceto that ruling -- when
another ruling exigts in which the agency reached a contradictory
conclusion.

This inconsstency is underscored by the frequency with
which such rulings are modified or revoked. Since January 1994,
there have been 459 rulings either modified or revoked by Customs,
and of these, 135 were rulings prepared by attorneys in the Office
of Regulations and Rulings in Customs headquarters®’ These
numbers suggest therather perfunctory processby which therulings
ae often issued and the frequency with which the agency
acknowledges that they are incorrect or incons stent.

4, Granting Chevron deferenceto tariff
classification rulings would create
uncertainty asto the level of deference owed
to other forms of agency statements.

Extending Chevron deferenceto dassfication rulingsraises
the question whether deference is due to the myriad other types of

regarding chemical compoundsimportedinbulk . ..” and requested
comments from the public asto how to reconcile these rulings. General
Notice: Solicitation of Comments Regarding the Classification of
Pharmaceutical Products Imported for Clinical Research, 33 CusT. BuLL. &
Dec. 31 a 14 (Aug. 4, 1999).

21 Thisinformation was obtained through a query of Fuglei’'s
“Customs Info” CD-ROM database, which is commercially available and
widely used in the trade community. The query covered the period
January 1, 1994, through May 19, 2000.
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non-regulation agency actions® Most of Customs
pronouncementsarein the nature of genera policy satements(asin
the case of Treasury Decisons or “informed compliance’
publications), even though they may be issued through forma
notice-and-comment procedures (asin the case of some-- but not
al -- “Generd Notices’). ThisCourt in Christensen clearly stated
that such interpretations*do not warrant Chevr on-style deference”
Christensen, 120 S. Ct. at 1662. Thecourts current standard --
according deference only to interpretive regulations -- is clear and
workable.

Granting judicia deference to Customs pronouncements
would aso require courts to acquiesce in what may be improper
assumptions of authority by the agency. For example, in a“find
interpretation” published inthe Federd Register regarding criteriato
be used in determining country of origin marking, Customs
announced that it was departing from judicid precedent ontheissue
because it believed that precedent was no longer vaid. While the
court had expresdy indicated that a shift from aproducers good to
a consumers good is relevant in determining whether the good
undergoes a subgtantid transformation for marking purposes
(Midwood Indus., Inc. v. United States, 313 F. Supp. 951 (Cust.
Ct. 1970), appeal dismissed, 57 C.C.P.A. 141 (1970)), Customs
announced its decison not to follow this case. “It is Customs
opinion that based on subsequent court decisons agpplying

28 Many rulings are not issued under 19 U.S.C. § 1502, which only

appliesto classification and appraisement rulings.



21

ubgtantid transformation andysis, Midwood would be decided
differently today.” Application of Roducers Good Versus
Consumers' Good Test in Determining Country of Origin
Marking; Final Interpretation, 65 Fed. Reg. 13,827 (2000).
This statement of the agency’s postion was, like a customs
regulation, promulgated through forma notice and comment
procedures and intended to be a rule of genera application. |If
deference were extended to customs rulings, which lack such
procedural safeguards, then acourt would aso seemto berequired
to grant deference to agency pronouncements such asthese, giving
Customs amost unfettered discretion to contradict
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otherwisevalid caselaw in establishing agency policy.?® Thereisno
possible reason for requiring the courts to defer to Customs on the
congruction of alaw when Customs feds free to disregard court
decisonsit finds unpersuasive.

B. Giving Chevron Deferenceto Rulings Would
Discourage Commercial Partiesfrom
Seeking a Ruling from the Customs Service,
and Would Result in Increased Litigation
and Unpr edictable Outcomes.

The Government argues that there is " substantid practica
importance’ attending the decision whether to defer to rulingsissued
by the Customs Service. Government's Brief at 37. According to
the Government, the Customs Service "routindly employs' what it
cdls "binding rulings' to "address the proper gpplication of the
detalled customs provisons to the ‘limitless factud variations
crested by modern commerce.” 1d. at 37-38 (citation omitted).
The Government concludes that without deference, both importers

» Since the publication of this notice, at least one judge of the

Court of International Trade hasindicated continuing approval of the
Midwood rationale by citing case law that followsMidwood: “ See, e.g.,
S.D.I. Technologies, Inc. . . . (noting that a shift from producer goods to
consumer goods may have some evidentiary value).” Sassy, Inc. v.
United States, Slip Op. No. 00-93, at 9 (Ct. Int’| Trade August 2, 2000)
(internal citation omitted).
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and the Customs Service would be left "without effective guidance
for awide range of transactions” 1d. at 38.

The companies that make up thisamicus curiae agree that
there isa"substantid practical importance’ to the issue before the
Court today. If courts are required to give Chevron deference--
"contralling weight'-- to Customs Service rulings, the effect would
be to discourage commercia partiesfrom seeking aruling inthefirst
place. After dl, if animporter receives aruling from the Cusoms
Searvice with which it is dissatidfied, that importer would be in the
anoma ous position of having amoredifficult burdenin court than an
importer who did not receive a ruling from the Customs Service.
That is, the importer would be required to show that the Statute at
issueisunambiguous, or if anbiguous, that Customs' interpretation
IS unreasonable.

Importers are not required to seek a ruling from the
Customs Service. If animporter isnot satisfied with the decison of
the Customs Service reflected in the liquidation of an entry of
merchandise, the importer must file an adminidrative protest
contesting the decison asaprerequisite to obtaining judicia review
of the matter. If the importer fles a protest with the Customs
Sarvice, it will receive a decison on the protest smply dlowing,
denying, or dlowing in part the protest. If, however, the importer
dso requests "further review" of the protest® and Customs
determines that further review is warranted, then in addition to a
decison on the protest, the importer will aso receivearulinginthe

o 19C.FR.§174.23.
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form of a "protest review decison” from the Customs Service
providing the reasons for the Customs Service's decision.

If the courts are required to give deference to Customs
Service rulings, the effect would be to discourage importers from
requesting a protest review decison. Importers who receive a
smpledecison on the protest without aruling would then be ableto
chdlenge the decison in court without having the court give
"controlling weight" to the position taken by the Customs Service.

Moreover, the Government has argued that the Federd
Circuit's decison not to give deference to rulings will result in
"expendve cusoms litigation and unpredictable outcomes.”
Government's Brief at 38. The member companies of thisamicus
curiae believe that the oppositeistrue.

As noted above, giving deference to rulings would
discourage commercid parties from seeking rulings from the
Customs Service. Importerswould refrain from seeking rulings, and
would use the protest procedures to obtain judicia review of any
adverseruling without having to overcomethe high hurdle of proving
its "unreasonableness.”  As is currently the practice, the courts
would consder the vaidity of Customs decisons based on the
evidence presented at trid and the persuasiveness of the legd
reasoning.

The Government hasindicated that Customs' headquarters
Issues more than 1,000 "binding rulings' each year "involving tariff
dasdfication, customs vduation and country of origin
determinations"®  Government's Brief at 38, note 26. We
acknowledge that, as Congress intended, these rulings are in many

3 The Government conveniently ignores the more than 10,000

ruling lettersissued by other offices within Customs.
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cases helpful and provide guidanceto theimporting community asto
the Customs Service's current position on agiven topic, and provide
amessure of certainty to those engaged in importing. The ruling
process was not, however, intended to give Customs unfettered
power to limit the rights of importers and other parties to obtain
effective judicia review. However, if importers are discouraged
from requesting rulings because the courts must give Chevron
deference to Customs pronouncements, they will have lost the
benefit of having this corpus of interpretation and guidance. The
result would be, using the Government'sterms, "expengvelitigation
and unpredictable outcomes.”

CONCLUSION
The judgment of the court of gppeds should be affirmed.
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